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Fact Sheet

Understanding family law and super
If you’re going through a relationship break up, it’s important to
understand how your super is handled when it comes to a
financial settlement. We’ve designed this fact sheet as a general
overview, not as legal advice. With that in mind, it’s best to first
seek independent legal advice before making any decision on the
splitting or flagging of superannuation benefits.
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Overview
Since 2002 superannuation benefits
have been treated as matrimonial
property. This means they can be split
or flagged by a superannuation trustee
as part of a family law property
settlement. Also, since 1 March 2009,
in most states, the superannuation
benefits of certain de facto couples
(including same gender couples) may
also be split or flagged on the
breakdown of the relationship.
Accounts can only be split if the
balance is over $5,000.

benefit becomes payable to the
member while a flag is in place, the
benefit cannot be paid and we must
notify the parties or the Court. We will
then wait for further instructions from
the parties or the Court before paying
the benefit.
You can split or flag superannuation
under:

•
•

a formal written superannuation
agreement made under the Family
Law Act
a court order made by the Family
Court.

What is splitting and
flagging?

Requesting information
about a super account

‘Splitting’ means that a decision has
been made to split a member’s
superannuation benefit and allocate
some of it to the member’s spouse/
de facto partner.

To negotiate a superannuation
agreement or to assist in applying the
splitting laws, an ‘eligible person’ may
apply for information from the Trustee
about a member’s superannuation
account.

It’s important to note that splitting a
superannuation entitlement won’t
convert it into a cash asset, and it
remains subject to superannuation
law.
‘Flagging’ means that a decision
on how to split a member’s
superannuation benefit has been
deferred until a later date. If the

An ‘eligible person’ is the member, a
spouse or de facto partner of the
member, or a person who intends to
enter into a superannuation
agreement with the member (like a
pre-nuptial agreement).
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The Trustee is not permitted to inform
the member that an application for
information has been received and
cannot provide the non-member
spouse/de facto with the member’s
address.

What you need to give
the Trustee
Before you can receive information
about a member’s superannuation,
you’ll first need to provide the Trustee
with the following:

•
•
•

The Trustee may split the member’s
superannuation entitlements by
creating a new account in the name of
the non-member spouse/de facto
partner, and allocating the amount to
that account. Alternatively, the
non-member spouse or de facto
partner may request that the
superannuation interest be rolled over
to another complying super fund. If
they meet a condition of release, they
may request payment of the benefit.

Form 6 Declaration

What are the fees and
charges?1

Superannuation Information
Request Form (along with the
appropriate Superannuation
Information Form)

If you’re the person making the
request for information, you’ll have to
pay a fee of $80 at the time the
request is made.

The fee charged by the Trustee.

If the Trustee is required to process a
superannuation split, a fee of $80 is
payable to the Trustee, which is
usually split equally between both
parties. So $40 will be taken from the
member’s account and $40 will be
taken from the amount allocated to
the spouse . If 100% of the member’s
account balance is to be split to the
spouse, the entire fee will be taken
from the amount to be transferred.

You’ll find more information, as well as
copies of the above documents, in the
Superannuation Information Kit issued
by the Family Court of Australia at
familylawcourts.gov.au.

What happens when
a superannuation split
occurs?

1 Fees and charges are subject to change.

The formal splitting agreement or
court order (which must be served on
the Trustee) gives instructions to the
Trustee on how the superannuation
interest will be split.
Unrestricted non-preserved,
restricted non-preserved and
preserved benefits will be split
between the member and the spouse
in proportion to their share of the
overall benefits.

This document is issued by Motor Trades
Association of Australia Superannuation
Fund Pty. Limited (ABN 14 008 650 628,
AFSL 238 718) of Level 3, 39 Brisbane Avenue
Barton ACT 2600, Trustee of the MTAA
Superannuation Fund (ABN 74 559 365 913).
Motor Trades Association of Australia
Superannuation Fund Pty. Limited has
ownership interests in Industry Super
Holdings Pty Ltd and Members Equity
Bank Limited.

For more information, please visit our website at
mtaasuper.com.au. You can also call us on 1300 362 415.
We’re here to help.
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The information provided is of a general
nature and does not take into account your
specific needs or personal situation.
You should assess your financial position
and personal objectives before making any
decision based on this information. We also
recommend that you seek advice from a
licensed financial adviser. The MTAA Super
Product Disclosure Statement (PDS), an
important document containing all the
information you need to make a decision
about MTAA Super, can be obtained by
calling MTAA Super on 1300 362 415. You
should consider the PDS in making a decision.

